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Abstract:

This study addresses the issue of jurisdiction in the contract of
marriage in light of the current changes. Mores and customs play crucial
role in such issues, Which requires analytical and realistic with a profound
focus on the practical steps taken to reach purposes of the Hukm in
protecting the institution of family in regard to the current changes. The
study found that; finalizing the decision of marriage should be based on
consultation with all members of the family involved, specifically the
guardianWalie (who should not have to force the woman) to marry those
whom does not want to.The Decision of the contract should be based on
partnership between theWalie who is honest and capable of protecting the
and taking good support to the woman and family from one side and the
rational woman who is well aware of her role as an individual within the
small and extended family. Any misuses of this, should be solved within the
family and not to be referred to the judiciary except in certain exceptional
circumstances in order to protect the institution of the family.This will need
two levels of jurisprudence; one based on texts and purposes, and the other
is based on studying reality with all its coordinates taking into account the
differences and the balance between the conditions of different
communities.The study also emphasizes the need for attention and
collective consultation among expertise in various areas so that they will be
able to understand the current complicated reality when they are tackling
certain issues such as Willayaht al-nikah. Besides the real need for
considering differences among societies and people’s mores and traditions
before the approval of any hokum or ijtihad.
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